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CHANGES TO INVESTIGATIONS IN THE “ME TOO” ERA*

• When to investigate. 

• Who investigates (are they independent?).

• Strict confidentiality?

• Emphasis on training for investigations.
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WHY WE INVESTIGATE

• Requirements

• Required by internal policies (ethics policy, discrimination or 

harassment policy, etc.) or by law.

• Safety and Productivity Concerns

• Protecting employees, customers, supplier or guests

• Litigation Concerns 

• Potential for litigation if not done effectively or at all

• Employee morale and engagement

• #metoo movement
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WHY WE INVESTIGATE
LIABILITY FOR FAILURE TO INVESTIGATE

• HR manager minimized racial harassment complaints by 

an African-American employee by calling the alleged 

harasser a “good guy” and telling the employee (who 

was threatened) that “you are going to be fine.” Gillum v. 

Safeway, Inc.

• Female administrative assistant’s repeated complaints 

about coworkers making sexual comments and putting 

porn on her computer prompted no investigation or 

remedial action. Scuffle v. Wheaton & Sons, Inc.
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WHY WE INVESTIGATE
LIABILITY FOR BOTCHED INVESTIGATION

• Employer was liable for a hostile work environment where HR 

director took no notes while investigating an employee’s 

complaints that photographs of sexual bathroom graffiti depicting 

her image were passed around the workplace and refused to look 

at photos. Employee’s supervisor blew off her concerns over 

Facebook posts of the pictures. Meng v. Aramark Corp.

• Employer’s failure to sufficiently investigate or make particularized 

findings before blaming one co-manager for the theft of lottery 

tickets from an unsecured cabinet (when the other co-manager 

was actually the last one on duty) suggested the plaintiff’s 

discharge was really based on race discrimination. Bondwe v. 

MAPCO Express, Inc.
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WHEN TO INVESTIGATE

• You receive a report or complaint.

• Take every complaint seriously.

• You observe possible (or potential) issue.*

• Do not allow personal opinions or biases to get in the 

way.

• Always err on the side of investigating.
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HOW TO INVESTIGATE

• BEST PRACTICES

• STEP ONE:  Make a Plan

• STEP TWO:  Conduct the Investigation

• STEP THREE:  Conclude the Investigation

• STEP FOUR:  Post-Investigation Action

• ANTI-RETALIATION
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STEP ONE: MAKE A PLAN
INITIAL STEPS

• Determine the issues and scope of the 

investigation.

• Identify the relevant policies and review them.

• Determine evidence to gather.

• Identify the witness/people who will be interviewed.

• Do you need a Litigation Hold?

• Does anyone need to be transferred, suspended or 

placed on leave pending investigation?
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STEP ONE: MAKE A PLAN
DETERMINE WHO WILL INVESTIGATE

• Inside or Outside Investigator*

• Right expertise for type of investigation

• Neutral, Fair and Reasonable

• Unbiased

• Good listener

• Attention to detail

• Reach a conclusion

• Make a good witness
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STEP ONE: MAKE A PLAN
DETERMINE WHO WILL INVESTIGATE

• Do not allow anyone involved as a wrong-doer or a 

witness to conduct any part of the investigation.

• Do not allow an employee/supervisor whom the 

complainant has previously accused of misconduct to 

conduct the investigation. 

• Allowing an accused harasser to investigate a radiology 

employee’s purported HIPAA violations supported her Title VII 

hostile work environment claim Douglas v. Aiken Regional 

Medical Center.
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STEP ONE: MAKE A PLAN
INTERVIEW SCHEDULE

• Determine the order of the interviews. Create a schedule.

• Decide how to interview:

• Telephone, email, in-person

• Should interviews be recorded?

• Do you need a witness or a note-taker?

• Choose location for interviews
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STEP ONE: MAKE A PLAN
PREPARE FOR THE INTERVIEW

• Write out key interview questions in advance

• Write out points to make to all witnesses 

• Reason for discussion.

• No retaliation

• Request confidentiality from witness

• Anticipate challenges from witnesses

• List additional materials to request from each witness.
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STEP TWO: CONDUCT THE INVESTIGATION

GATHERING EVIDENCE

• Personnel files

• Time cards

• Expense reports

• E-mails, texts, 

• Social media posts

• Pay records

• Photographs/pictures

• Recordings

• Other electronic files
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STEP TWO: INVESTIGATION
BEST PRACTICES FOR ALL INTERVIEWS

• Try to ask open-ended questions.

• Do not offer any opinions or conclusions

• Take clear notes. 

• Include name of interviewer(s), name of witness, date and time.

• Designate who is speaking and when someone is speaking.
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STEP TWO: INVESTIGATION
BEST PRACTICES FOR ALL INTERVIEWS

• At the end of each interview:

• Review with the witness all points in the notes for accuracy 

• If possible, get them to sign and date 

• Carefully review any notes for accuracy and 

inconsistencies.

• Legible notes should be taken during each interview.

• The notes should clearly identify when they were drafted

and who drafted them, and if anyone else was present.
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STEP TWO: INVESTIGATION
INITIAL INTERVIEW WITH COMPLAINANT

• Investigation will remain confidential to the extent that it can

• Reassure that complaint is taken seriously

• Reminder of no-retaliation policy*

• Get basic facts: Who, What, Where, When, Why, How

• Are there any witnesses? 

• Are there any notes, other documentation or other physical 

evidence regarding the incident(s)?
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STEP TWO: INVESTIGATION
BEFORE ENDING THE INTERVIEW WITH COMPLAINANT 

• Any additional evidence I should gather?

• Anyone else I should talk to? What do you think he/she may know?

• Anything else we haven’t fully discussed that may be relevant?*

• Will you contact me if you recall anything else later or have any 

additional concerns? 

• Don’t destroy any relevant documents/evidence.

• Emphasize that no final conclusion will be made until investigation is 

completed. 

• Ask for suggested resolution.
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STEP TWO: INVESTIGATION
INTERVIEWING ALLEGED WRONG-DOER (“ACCUSED”)

• Briefly describe investigation and complainant, without 

revealing specifics.

• Explain the investigation process, confidentiality, and 

non-retaliation provisions.

• Do not form a conclusion about the outcome.

• Ask if the employee believes there might be another 

reason the complaint was made, or if there are any 

mitigating circumstances.

• Are there any witnesses to the accused’s description of 

events?
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STEP TWO: INVESTIGATION
INTERVIEWING ACCUSED

• What is your response to these allegations?

• If the harasser claims that the allegations are false, ask 

why the complainant might not tell the truth.

• Is there anyone else who has relevant information?

• Are there any notes, other documentation or physical 

evidence regarding the incident(s)?

• Do you know of any witnesses?

• Do you know of any other relevant information?
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STEP TWO: INVESTIGATION
INTERVIEWING ACCUSED

• Allow the accused to tell his/her side of the story, just as 

you do the complaining employee. 

• Court found questionable a bank’s motivation for firing an 

African-American employee who was assumed to be the 

aggressor in a workplace altercation. Significantly, the 

investigator did not allow him to tell his side of the story and 

even ignored evidence that the coworker started the incident. 

Wheat v. Fifth Third Bank.
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STEP TWO: INVESTIGATION
INTERVIEWING WITNESSES

• Let them know why they are being interviewed.

• Reiterate confidentiality (to extent possible) and non-

retaliation policy.

• Open to specific questioning, and ask if they have any 

additional information. 

• Ask about any knowledge of any possible ulterior motives 

from complainant or accused. 

• Ask if they are friendly (social relationship, etc.) with either 

complainant or accused.
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STEP TWO: INVESTIGATION
INTERVIEWING WITNESSES

• See if they know of anyone else who might have 

information.

• Ask if they have any further information or evidence.

• Just as you did with the complainant and the accused,

be sure to take thorough notes of the facts.

• Ask if witness will sign and date a statement.
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STEP TWO: INVESTIGATION
INTERVIEWING WITNESSES

• What did you see or hear?

• When did this occur?

• Where did this occur?

• Describe the accused’s behavior toward the complainant 

in the work place.

• Describe the accused’s behavior toward others in the 

workplace.
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STEP TWO: INVESTIGATION
INTERVIEWING WITNESSES

• What has the complainant told you?

• Are there other persons who have relevant information?

• Are you aware of any notes, other documentation or 

physical evidence regarding the incident(s)?



27

STEP TWO: INVESTIGATION
CONFIDENTIALITY*

• The investigator should make clear to all employees that any 

allegations and information will be kept confidential to the 

extent possible.  

• However, complete confidentiality cannot be guaranteed 

since certain information must be passed on for further 

examination and action, if appropriate.

• Do not require or mandate blanket confidentiality of any

employee.

• Can keep certain proprietary, confidential, trade secret or personal 

information confidential.
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STEP TWO: INVESTIGATION
CONFIDENTIALITY

• Information about the alleged harassment should be shared 

only with those who need to know about it.  Documents 

should be kept confidential on the same basis.

• Disclosure of information or documents to someone outside 

of those who have a “need to know” may subject the person 

making the disclosure and the company to a defamation 

claim. 

• Example: Accused denies allegations. Manager involved in 

investigation discloses allegations of complainant to co-worker of 

accused. Co-worker has no need to know. Accused may claim 

she/he has been defamed. 
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STEP TWO: INVESTIGATION
NO RETALIATION*

• It is critical to advise each individual interviewed, that despite

the fact that information may have to be passed on for further

disposition, there will be no retaliation resulting from the

complaint nor as a result of the information given to the

employer.
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STEP TWO: INVESTIGATION
NO RETALIATION*

• Be proactive about preventing retaliation

• Emphasize to complainant

• Company prohibits it

• Let us know promptly if you think retaliation occurs

• Emphasize to supervisors

• Company prohibits it

• Includes all forms of punitive treatment
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STEP TWO: INVESTIGATION
DOCUMENTING THE INVESTIGATION

• Carefully document the investigative process, including:

• Date complaint received

• Who was interviewed and by whom

• What was disclosed

• When and where interviews conducted

• Who was present for each 

• Request/encourage each individual interviewed to write a

summary of what they know, providing the information above,

and sign and date it.
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STEP TWO: INVESTIGATION
CAUTION!

• No privilege attaches to an investigation.  Therefore, 

great care must be exercised during the investigative 

process.

• Because there is no privilege, the investigator should 

limit questions to facts only.

• Only record verified factual details 

• Avoid any mental impressions, conclusions or speculation.

• Do not inappropriately disclose any confidential 

information.
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STEP TWO: INVESTIGATION
MEASURING CREDIBILITY

• Plausibility

• Is this person’s version believable? Inconsistencies?

• Demeanor

• May be difficult to assess.

• Motive

• Does this person have a reason to lie?

• Corroboration

• Past record



34

STEP TWO: INVESTIGATION
CAUTION!

• If offering conclusions concerning a witness’ credibility, set

forth the objective basis for the determination, including

• the witness’ demeanor and motives,

• the extent of corroboration by other witnesses or evidence, and

• any history of similar accusations or conduct.

• Impressions of the investigator should be separate from

the witness statement.
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STEP THREE: CONCLUDE THE 

INVESTIGATION

• Be sure to assess credibility of all parties.

• Determine if any follow-up interviews are necessary.

• Report should be made by the interviewer.

• Summarize facts (not personal opinions)

• Include statements regarding credibility

• Hold a meeting to analyze the report in order for HR to 

come to a conclusion.

• Interviewer should not make the final decision.
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STEP THREE: CONCLUDE THE 

INVESTIGATION

• Response should be appropriate to situation.

• Show effort to prevent problem from recurring. 

• What may jury consider fair discipline?

• Consider similar past cases.

• Could be training, warning, probation, suspension, 

demotion, transfer, salary reduction, salary freeze, 

termination, etc.
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STEP THREE: CONCLUDE THE 

INVESTIGATION
• Make sure decision regarding disciplinary action is 

consistent with company policy. 

• Address all violations revealed by the investigation.*

• Investigation revealed that all assistant managers at a 

theater violated the non-fraternization policy. Two females 

who were fired claimed discrimination because no male 

employees were fired. The investigation disclosed that they 

had committed more serious violations, which justified their 

terminations, and their claims failed as a matter of law. 

Serrano v. Cinemark USA, Inc.
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STEP FOUR: POST-INVESTIGATION
COMMUNICATING WITH THE ACCUSED 

• Have more than one person present, especially if an 

adverse employment action is to be taken.

• Do you need security?

• Conclusion reached, reasons for it, restate confidentiality 

and non-retaliation provisions, and provide any 

discipline.

• Exit interview if terminated.

• Document it and record what happened in writing.
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STEP FOUR: POST-INVESTIGATION
COMMUNICATING WITH COMPLAINANT 

• Have witness present.

• Outline results of investigation.

• Be careful in detailing any resulting discipline (potential 

defamation) “the company has addressed the situation with [the 

accused] and has taken what it considered to be appropriate 

measures.”

• Encourage complainant to call if there are future concerns or 

issues. 

• Check back with complainant to ensure no retaliation.*
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RETALIATION CONCERNS

• Most common type of charge filed with EEOC

• Relatively easy to establish

• Can arise in many contexts

• Caution before taking adverse action against 

complainant
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RETALIATION CONCERNS

• Protected activity

• Participation in government agency or court proceeding

• Opposition to prohibited conduct

• Internal complaint

• Adverse employment action

• Termination

• Denial of promotion or wage increase

• Silent treatment?

• Causal connection

• Timing
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RETALIATION CONCERNS

Participation in government agency or court

proceeding

Opposition to prohibited conduct

Termination

Denial of promotion or wage increase

Silent treatment?

Timing

Protected 

Activity

Adverse 

Employment 

Action

Causal 

Connection
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RECORD KEEPING
WHAT TO KEEP AND FOR HOW LONG

• EEOC regulations require that employers keep all

personnel or employment records for one year.

• If an employee is involuntarily terminated, personnel

records must be kept for two years from the date of

termination.

• However, several sources suggest keeping records for five

years after date of termination.

• Investigation files should be kept entirely separate from

personnel files.
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CONCLUSION

• Prepare, prepare, prepare

• Confidential, non-retaliatory investigation

• Interview complainant, accused, witnesses

• Gather and preserve any evidence

• Document your investigation and prepare report

• Take corrective action if necessary and communicate 

results to involved parties

• Follow-up if needed
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