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Why and How Investigations Start

e Why

— Complaint

— Targeted industry
° How

— Letter or phone call
* Incorporates request for information

— Show up unannounced
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Letter from Investigator and RFI
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Key Events During Investigation

* Opening conference
— Understand main focus and concerns
— Be cooperative, but don’t volunteer information

* Inspection of records

 Employee interviews
— No retaliation
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Key Events During Investigation

* Closing conference

— Initial determination about violations and money
owed
* Back wages
* Liquidated damages?
* Civil money penalties?

— Back wage disbursement and summary of unpaid
wages (WH-56) forms
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Back Wage Disbursement and Pay

Evidence Instructions
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WH-56 Summary of Unpaid Wages
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Post-Inspection

* |If settling:
— Disburse wages
— Get receipt (WH-58)
* If not settling:
— Try to resolve with District Director
— Investigative finding by DOL
— Try to resolve with Solicitor’s Office
— Possible lawsuit by DOL
— Possible private lawsuit, likely collective action
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WH-58 Receipt Form
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PAID Program

e “Payroll Audit Independent Determination”
* Self-audit, self-reporting program

* May fix inadvertent FLSA non-compliance

e Started on April 3, 2018

* |Initially six month pilot
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PAID Program

Wage and Hour Division (WHD)
PAID Program

The Wage and Hour Division's (WHD) new nationwide pilot program, the Payroll Audit —
Independent Determination (PAID) program, facilitates resolution of potential
overtime and minimum wage violations under the Fair Labor Standards Act
(FLSA). The program’s primary objectives are to resolve such claims expeditiously
and without litigation, to improve employers’ compliance with overtime and minimum
wage obligations, and to ensure that more employees receive the back wages they
are owed—faster.

Under the PAID program, employers are encouraged to conduct audits and, if they
discover overtime or minimum wage violations, to self-report those violations. Employers may then work in good faith with WHD
to correct their mistakes and to quickly provide 100% of the back wages due to their affected employees.
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When Not Available

e Can’t be used to resolve:

— Already-existing lawsuit or DOL enforcement
action

— Claims identified in a demand letter

 Can’t be used by employers with history of
repeat violations
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* Conduct self-audit and identify:
— Non-compliant practice(s)
— Impacted employee(s)
— Time period(s) involved
— Amount of back wages owed
* Develop plan to correct going forward
— Be prepared to pay 100% of back wages owed
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 DOL will review audit and plan and, if
accepted, will:

— Supervise settlement, issuing WH-56 and WH-58
forms

— Not charge liguidated damages or civil money
penalties

* Employees may reject settlement and file suit

— Likely using employer’s self-audit as evidence
against it
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Questions or Comments

Welcome

David Dubberly
Phone: 800-825-6757 or 803-253-8281
E-mail: ddubberly@nexsenpruet.com
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