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Why Are You Here? 

• To gain a better understanding 
of how information you create 
and use every day could be 
used in an employment 
complaint or lawsuit 

 

• Why is this important for you? 

 
• If YOU created the 

document/information, you will 
be a witness 

 
• YOU will be accountable for the 

content/lack of content 
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Why Are Documents Important? 
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Why Are Documents Important? 

• State/Federal agencies expect all employment decisions and 

adverse actions to be in writing. 

• Judges expect documents. 

• Juries expect documents. 

• Documentation adds credibility to oral testimony.   

• Jury can examine documents in jury room, not your testimony. 

• Documentation can prove fair action - most important element 

of successful litigation defense is often establishing legitimate, 

non-discriminatory reason for discharge or other adverse 

action.  
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5 Things to Know About Documents 

• Documents are evidence 

• You create evidence every day 

• Documents win your case 

• Documents kill your case 

• Not all documents are created “on duty” 
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1. Documents Are Evidence 

• Employment matters require documentation 
• Laws require documents 

• Courts/agencies expect documents 

• Employees expect documents 

• Juries expect documents 

• Employers are required to produce all documents in lawsuits 
• Rules of court require 

• Disclosure 

• Production  

• PRESERVATION 
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2. You Create Evidence Every Day 

• Personnel records 
• Hiring paperwork 
• Reviews/evaluations 
• Discipline/counseling records 
• Payroll records 
• Benefit forms 
• Medical records 

• Supervisor/manager/director’s notes and files 

• Email correspondence 

• Text messages 
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3. Evidence Wins Your Case 

•Employment litigation requires each side to prove 
certain things 
• Was the person treated differently than others? 
• If so, why? 
• Is the reason for the treatment legitimate?  
• Is the reason just pretext for 

discrimination/harassment/retaliation? 

• To prove a case you need evidence  
• Testimony 
•Documentation 
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Rule of Thumb: 

No Documents . . .  

 

No Defense for you 
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It Wasn’t Me . . .  

• If it is not documented, it 
didn’t happen 

• Employees will deny 

• Juries will wonder why 
there is no document 

• He said she said – 
who is more credible? 
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4. Evidence Kills Your Case  

Three Facts About People: 

 

Fact: People respond to work emails with unnecessary emotion 

 

Fact: People do not think before they reply 

 

Fact: People say stupid things in emails/texts 
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A Seemingly Normal Interaction . . . 
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Tips for Better Documentation 

• Stick to the facts 

• Who  

• What 

• When 

• Where 

• Avoid including opinions 

• Be mindful of the tone 
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Not the Best Respone 
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What Would You Do? 

• What factors do you consider?   

• What documents will support your decision? 

• What has the company done in similar past 
circumstances? 
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Fairness & Consistency 
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Discipline Decision Best Practices 

1. Evaluate objectives, facts, and risks surrounding the 
discipline 
• Consider facts behind potential corrective action 

• What Happened?  

• Learn what managers, witnesses, and documents have to say 

• Talk to the employee 
• Nothing is off the record 

• Evaluate what disciplinary action has been done in the past 
• Is the employee aware of his or her deficiencies 

• Have we reacted similarly in the past 

• Evaluate the company policy 
• Evaluate factual circumstances concerning the employee in question 

• Did the employee just return from medical leave 

• Did the employee recently file a claim of workers’ compensation 
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Discipline Decision Best Practices 

2. Narrow the potential options to remedy the decision 

• What disciplinary action is appropriate in situation? 

• Termination  

• Training, policy acknowledgment 

• Suspension, reduction in pay, change in schedule or position or office location 

• How are we treating similarly situated individuals? 

• Are there other issues s/he could raise only because we 
discipline him/her (wage/hour, safety, retaliation, etc.) 
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Discipline Decision Best Practices 

3. Give notice and details on how to correct the issue, 
 document, document, document 

 
• Have a witness present.  Witness should have no conflict of 

interest 

• Conduct in a private setting 

• Have documents prepared for delivery to employee 

• Have employee sign it, or insert “refuse to sign.” 
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Discipline Decision Best Practices 

4. Articulate explanation of deficiencies and provide 
 timetables for corrections. 

• Do not just state “poor performance” 
• Cite to policy or performance requirements 

• Cite to events resulting in violation of policy or performance requirement 

• Never set specific time tables in disciplinary action forms 
• “You have 30 days to improve” vs. “immediately improve” or “within a reasonable 

period.” 

5. Use your partners!  
• Other supervisors, Human Resources, Legal. 
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Documenting Discipline 

• Every written warning should end with the 
following language: 

– “Failure or refusal to correct the deficiencies in your 
performance will result in further discipline up to and 
including termination” 

OR 
– “Further violations of Company policy will result in 

discipline up to and including termination” 
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George has just turned in his monthly report…late…again.  His delay 
in turning in the report has caused Margaret to miss an important 
deadline.   

Once Margaret starts reviewing the report, she realizes that George 
has made several mistakes that make the report inaccurate.  
Frustrated, she takes the report back to George, slams it on his 
desk, and tells him the whole thing is wrong, she’s tired of him 
turning things in late, and that he’s going to be sorry he did this.  She 
storms away muttering about how hard it is to find good help these 
days.   

 

How should George’s performance issue be addressed? 
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Summary Guidelines 

→ Don’t promise more than you are prepared to deliver 

→ Let your employees know the rules and policies 

→ Standardize your disciplinary procedures and stick to 
them 
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→ Get the employee’s side of the story 
 

→ Make sure the penalty fits the offense 

 

→ Treat your employees  
with courtesy and  
respect 

Summary Guidelines 
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→ When in doubt about the actions you want to take, ask 
questions first 

 

 

→ Be aware of all the possible legal issues involved  
(i.e., discrimination) 

Summary Guidelines 
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5. Not All Documents Are Created “At Work” 

Margaret is scrolling through her Twitter feed and she sees that 
shortly after George was disciplined, he posted the following: 
 

 

 

 

 

 

 

 

What should Margaret do? 



fisherphillips.com 

Margaret then goes to her Facebook newsfeed, and sees a 
post from George and comments: 

 

 

 

 

 

 

Has Margaret done anything wrong?  What about George? 
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Using Social Media During Employment 

• Employee Privacy Concerns 

• Exercise good judgment about social media content and 
review how you received the information  
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The next day, Margaret is so upset by George’s posts.  Margaret has 
also learned that H.R. is investigating her treatment of George to 
ensure she hasn’t been discriminating against him based on his sex.   

 

Margaret refuses to let George go to the break room to enjoy the 
birthday cake celebration.  Later, Margaret tells George he needs to 
work all weekend on a project and that he needs to cancel all of his 
plans.  Margaret knows that the project could easily be completed by 
George next week without him having to work the weekend, but she 
is so upset she feels like he should suffer some.  

 

Has Margaret done anything wrong? 
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Documenting Termination 

• Provide CONSISTENT reason for termination  

• Have a witness 

• Keep it simple 

• Don’t discuss with others 

• Beware: you may be recorded 

• Easier to defeat unemployment claims with 
proper documentation  
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Final Questions 
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